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Fundamental change in approach that 
causes old ways of thinking and doing 
things to become irrelevant 
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Filed in 2019 against NAR, 20 MLSs and 4 largest brokerages in the country

• Allegations:
• Home sellers are unfairly being required to pay buyers broker 

commission with no negotiation
• Buyer brokers value is minimal if needed at all 
• Buyer brokers won’t show if compensation is too low – forcing sellers to 

pay more

NAR Antitrust Lawsuit – Moehrl Case

• RE/MAX
• Keller Williams
• Berkshire Hathaway Home Services
• Anywhere (Realogy)

• Includes C-21 and CB
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• Must be approved by court
• Re/Max agreed to change 

internal policies

9/18/23
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• After much legal 
maneuvering 
throughout 2022 and 
early 2023 – including 
appeals and numerous 
filings this case is 
moving forward as a 
class-action lawsuit.
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What does all this mean?

Includes home sellers who paid a commission between 2015, and 2020, to a 
brokerage affiliated with a Corporate Defendant in connection with the sale of 
residential real estate listed on a defendent MLS

Damages estimated at 14-20 billion – if courts rule treble damages – which is 
often done in antitrust cases  - - - - - could be 60 billion 

Headed to trial – probably first quarter of 2024

© Madison Seminars, 2023, All rights reserved



Sitzer/Burnett case – Missouri – classified as class action 
in April 2022 – same allegations as Moehrl 

• Trial date is October 2023

Judge has ruled that the mandatory offer of compensation 
is a per-se violation

• Meaning – defendants will not be able to bring evidence or 
testimony that the mandatory offer of compensation is good 
for the market or the sellers

• Per se means ‘in itself’, ‘by itself’
• The act is considered egregious in and of itself, and does not 

require any additional evidence, or proof of criminal intent. *
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MLSs Have Removed 
Requirement of Offering 
Buyer Brokerage 
Compensation Completely

• Northwest MLS - Seattle Area –  30,000 members
• PIN MLS – Massachusetts Area – 8,000 members
• Bright MLS – Mid-Atlantic Area – 95,000 members
• MRED – Chicagoland – 48,000 members – effective 10/31/23
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2020 NAR-DOJ 
Agreement Regarding 
MLS Rules

In November 2020, the 
DOJ filed a lawsuit against 
the National Association of 
REALTORS® relative to 
the disclosure of 
compensation and 
cooperation to the buyers.  
This is in addition to the 
other suits just mentioned.
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DOJ Settlement Included 4 Items

1. Buyer broker compensation must                  
be made publicly available

2. Must provide consumers all properties 
regardless of compensation offered

3. Buyer agents cannot represent                             
their services as free

4. Cannot limit lockbox access to only           
MLS members – must allow – with         
sellers' permission – access to all      
licensees 
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Non-REALTOR® 
licensees will be showing 
your listings
They do not have to abide 
by Code of Ethics

They do not have to 
arbitrate procuring cause 
disputes

Lockbox Access
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Non-Realtor Example
• Your brokerage allows a non-REALTOR® licensee to show the property
• They show it – write contract – go to closing – you pay them
• After closing another brokerage files against YOU for procuring cause 

– you offered compensation – they accepted the offer of compensation 
when they showed the property to the same buyer who the non-
REALTOR® sold it to.

• The non-REALTOR® licensee does not have to participate – it’s all on 
you

• Hearing panel rules the agent who showed the property – NOT the non-
REALTOR® - is procuring cause – you now must pay them.
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• Non-REALTOR® licensee should ask for 
compensation in writing

• When you offer that compensation – it should 
include their agreement to arbitrate 
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• DOJ wanted to 
add more issues

• NAR challenged 
them in court

• Court ruled DOJ 
had to stick with 
original 4

• DOJ appealed
• Appeal is pending
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What else does the DOJ want to investigate?

Participation Rule – requires listing 
brokerage to offer blanket, unilateral offer 
of compensation to buyer brokerages 
when submitting a listing to the MLS

Clear Cooperation Policy – requires 
listings to be put in MLS in one 
business day – or 24 hours - after 
going public
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Friday, August 11, 2023



Changes to MLS Rules  
and Code for 2022

Although the proposed 
settlement between NAR and the 
DOJ reached an impasse, the 
following changes were made 
which became effective in 2022 
and follow the mandates made in 
the original settlement. 
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Change to Code of Ethics 
SOP 12-1

REALTORS® must not 
represent that their brokerage 
services to a client or customer 
are free or available at no cost 
to their clients, unless the 
REALTOR® will receive no 
financial compensation from 
any source for those services.
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• MLS’s must include offer of 
compensation in the data feeds 
sent to participants

• Must allow brokerages – at their 
discretion – to share offers of 
compensation on their websites

Display of Offer of 
Compensation
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Buyer Agency Compensation 
now on the Client Copy 

Sample of how buyer 
brokerage is appearing 

on the client copy of 
many MLS systems
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What 
COULD 
happen?

Blame the MLS for the whole mess – 
disband them completely 

Forbid any offer of compensation in the MLS

Forbid mandatory offer in MLS

We win – everything still needs to change 
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How will you 
explain 

compensation to 
the sellers?

Still in their best 
interest – Buyers 
don’t have extra 

cash

How will you get 
paid as a buyer 

brokerage?

You’ll need buyer 
rep agreement

How will this 
change what you 
say and do with 

your clients?

Change our 
dialog and be 
transparent 

about 
compensation
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